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STATEMENT OF QUESTIONS PRESENTED 


Walker & Dunlop, Inc., a depositor of appellee, Riggs, drew 34 
checks on three of its accounts in Riggs payable to the order of certain 
therein named payees. Riggs cashed such checks without the 
endorsements of the named payees and upon forgeries thereof, and 
improperly charged the accounts of Walker & Dunlop with the amounts 
of such checks. Pursuant to brokers blanket bond with forgery or 
alteration rider, issued by The Travelers Indemnity Company to 
Walker & Dunlop, the former paid the latter the full amounts of the 
checks, obtaining an assignment of all rights and causes of action of 


Walker & Dunlop in the premises and upon the checks. Riggs is fully 


covered by insurance for the forgeries involved. 


1. Is not Travelers, as assignee and subrogee of Walker & 
Dunlop, entitled to bring suit against Riggs to recover for the amounts 
of the aforesaid checks? 


2. Upon the state of the record, did not the court below err in 
dismissing the complaint on motion, and should not a trial have been 
had ? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. Walker & Dunlop Had Causes of Action Against 
Riggs, Which It Could Assign to Travelers 


A. Walker & Dunlop Had Causes of Action 
Against Riggs : 2 . . . : 


B. Walker &Dunlop Was Authorized to Assign 
Such Causes of Action 5 - : 


Travelers, as Assignee of Walker & Dunlop, is 
Entitled to Bring the Action Against Riggs, and 
the Consideration for the Assignment is Res 
Inter Alios Acta 


Travelers, as Subrogee of Walker & Dunlop, is 
Also Entitled To Bring the Action in the Court 
Below Against Riggs, Particularly in View of 
the Insurance Coverage of the Bank for the 
Forgeries Involved : 


Washington Mechanics’ Savings Bank Case 
Relied Upon by the Court Below is Not in Point 


On the State of the Record, the Complaint 
Should Not Have Been Dismissed on Motion, and 
a Trial Should Have Been Had 


CONCLUSION 


(iv) 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,573 


THE TRAVELERS INDEMNITY COMPANY, - 
Appellant, 


THE RIGGS NATIONAL BANK OF WASHINGTON, DC, 


Appellee. 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant, The Travelers Indemnity Company, hereinafter 
referred to as Travelers, as assignee and subrogee of Walker & 
Dunlop, Inc., brought this action in the District Court against The 
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Riggs National Bank of Washington, D.C., hereinafter referred to as 
Riggs, to recover the sum of $13,33 5.16, plus interest and costs, on 
account of unauthorized payment of checks by Riggs. 

The District Court had jurisdiction of such suit under Title 11, 
Sections 305 and 306 of the District of Columbia Code (1961 Edition). 
On motion, the complaint was dismissed by the court below. 

Jurisdiction to review such judgment is conferred on this Court 
by the Act of June 25, 1948, C 646; 62 Stat. 929, Title 28 U.S.C., 
Sections 1291 and 1292, and by Rule 73 of the Federal Rules of Civil 


Procedure, as amended. 


STATEMENT OF THE CASE 


Travelers, a corporation engaged in the general bonding business 
and qualified to do business in the District of Columbia, brought an 


action against Riggs, a corporation engaged in the general banking 
business in the District of Columbia. The complaint alleged that be- 
tween January 21, 1960 and July 10, 1961 Walker & Dunlop, Inc., a 
depositor of Riggs, drew 34 checks on three of its accounts in Riggs 


payable to the order of certain therein named payees in the aggregate 
sum of $13,335.16. Riggs cashed such checks without the endorsements 
of the named payees, and. upon forgeries. of their endorsements, 

and improperly charged the accounts of Walker & Dunlop, Inc. with the 
respective amounts of those checks. 


Pursuant to a certain brokers blanket bond with a forgery or 
alteration rider thereto, issued by Travelers to Walker & Dunlop, 
Travelers paid to it the full amount of every one of the checks, and 
obtained an assignment of all rights and causes of action of Walker & 
Dunlop in the premises and in and upon the checks. Travelers alleged 
that by virtue of its bond and of the payment it was subrogated to all 
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rights and causes of action which Walker & Dunlop had against Riggs, 
and demanded judgment against the latter in the amount of $13,335.16, 
together with interest and costs (J.A. 1). | 


Riggs filed a motion to dismiss the complaint on the ground that 
it failed to state a claim upon which relief could be granted (J.A. 2). 
After argument, during the course of which it was made to appear to 
the court below that Riggs was insured for the loss referred to in the 
complaint, and that the suit was being defended by counsel for such 


insurer, the complaint was dismissed. 


Upon timely motion for rehearing (J.A. 3) in which the matter of 
insurance of Riggs under a brokers blanket bond was supported by 
affidavit (J.A. 4), the court below overruled the motion for rehearing. 
The orders dismissing the complaint and denying the motion for 
rehearing were entered on the same day, November 27, 1962. 


On December 20, 1962, Travelers duly appealed to this Court 
from the judgment dismissing the complaint (J.A. 6). 


STATUTES INVOLVED 


| 
The following sections of the 1961 Edition of the Di'strict of 


Columbia Code are involved: 


"§ 28-124 Signature forged or without authority. 


"Where a signature is forged or made without the 
authority of the person whose signature it purports: 
to be it is wholly inoperative, and no right to retain 
the instrument, or to give a discharge therefor, or; 
to enforce payment thereof against any party thereto 
can be acquired through or under such signature, unless 
the party against whom it is sought to enforce such 
right is precluded from setting up the forgery or want 
of authority." | 


4 


"§ 28-2503 Nonnegotiable contracts. 


"All nonnegotiable written agreements for the pay- 
ment of money, including nonnegotiable bills of exchange 
and promissory notes, or for the delivery of personal 
property, all open accounts, debts, and demands of a 
liquidated character, except claims against the United 
States or the salaries of public officers, may be assigned 
in writing, so as to vest in the assignee a right to sue 
for the same in his own name." 

§ 28-2504 General assignments. 


"In case of a general assignment which shall include 
choses in action, it shall not be necessary to execute a 
separate assignment of each chose in action, but the 
assignee shall be entitled, by virtue of the general 
assignment, to sue in his own name on the several 
choses in action included therein." 


STATEMENT OF POINTS 


1. Walker & Dunlop, Inc. had causes of action against The Riggs 
National Bank of Washington, D.C., appellee, for improperly charging 
against its deposit accounts the amounts of the forged checks referred 
to in the complaint, and Walker & Dunlop, Inc. is authorized by statute 


to assign such causes of action. 


2. The Travelers Indemnity Company, appellant, as assignee 
of those causes of action, was entitled to bring the action in the court 
below against Riggs, and the consideration for such assignment, i.e., 
payment by Travelers under its contract of indemnity with Walker & 


Dunlop, is res inter alios acta and irrelevant to the fact of assignment 


and to the right of Travelers to recover against the drawee bank, Riggs, 
as the party contractually liable to its depositor assignor, Walker 
& Dunlop. 


3. Travelers, as subrogee of Walker & Dunlop, was also entitled 
to bring the action in the court below against Riggs, particularly in 
view of the insurance coverage of Riggs for the forgeries involved. 
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4. Washington Mechanics’ Savings Bank v. District Title Ins. Co., 
et al., 62 U.S. App. D.C. 194, 65 F.2d 827, on which the court below 
relied in dismissing the complaint is not in point; the dicta therein on 
irrelevant and immaterial matters are contrary to the applicable 
decisions of the Supreme Court of the United States and to the weight 
of other authorities, and there is no room in the instant case for the 


"superior equities” doctrine. 


5. On the state of the record, the court below should not have 


dismissed the complaint and a trial should have been had. 


SUMMARY OF ARGUMENT 


I 


Walker & Dunlop had a cause of action against Riggs When a 
bank accepts money or checks from a depositor and gives him the right 
to draw checks against the amount so deposited, a debtor-creditor 
relationship is created. The general rule is that the bank is under a 
contractual obligation to its depositor to pay the depositor’s checks 
only to the designated payees or their order. Where the signature ofa 
payee of a check is forged, it is inoperative and gives no right to any 
person to enforce payment against any party thereto. unless such person 
is precluded from setting up the forgery. Ifa bank charges a depositor's 
account with checks upon which the endorsement of the payee has been 
forged, such charge is improper as the endorsement is wholly inoperative. 
The claim for relief set forth in the complaint discloses that Riggs 
breached its contract by charging the accounts of its depositor Walker 
& Dunlop with checks Riggs received as a result of the forged endor- 
sements of the therein named payees. and, accordingly, Walker & Dunlop 
had a cause or causes of action against Riggs. Walker & Dunlop is 
authorized by statute to assign such causes of action by virtue of Title 28, 
Sections 2503 and 2504 of the District of Columbia Code. The amounts 
of the checks are fixed and liquid, and the 34 choses of action against 
Riggs were assigned to Travelers. 
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II 


Travelers, as assignee of Walker & Dunlop, was entitled to bring 
the action below against Riggs. Travelers by virtue of its brokers 
blanket bond with forgery rider paid Walker & Dunlop the full amount 
of every one of the checks, and obtained an assignment of all rights 
and causes of action which Walker & Dunlop had by virtue of the matters 


and things alleged in the complaint and in and upon the forged checks. 


Travelers by virtue of such assignment was entitled to bring the action 
below against Riggs as the party contractually responsible for the loss. 
The consideration for the assignment (payment by Travelers under its 
brokers blanket bond) is res inter alios acta and irrelevant to the fact 


of the assignment and to the right of Travelers to recover. 


I 


Travelers as subrogee of Walker & Dunlop was also entitled to 
recover against Riggs on the claim for relief stated in the complaint 
filed in the court below. The "superior equities” doctrine is not 
supported by the authoritative decisions of the Supreme Court of the 
United States and is contrary to them, as well as to the weight of other 
authority. In any event, such doctrine is inapplicable here. It is 
undisputed from the record that Riggs carried insurance covering the 
forgeries referred to in the complaint, and was being defended by its 
insurer, through the latter's counsel. The Washington Mechanics’ 
Savings Bank case (62 U.S. App. D.C. 194, 65 F.2d 827) on which the 
court below relied is not in point and the dicta therein relate to 
irrelevant and immaterial matters, and such dicta are contrary to the 
applicable decisions of the Supreme Court of the United States and to the 
weight of other authority. 


IV 
The court below should not have dismissed the complaint on the 
state of the record, and a trial should have been had. 


ARGUMENT 


Walker & Dunlop Had Causes of 
Action Against Riggs, Which it 
Could Assign to Travelers. 


A. Walker & Dunlop, had causes of action against Riggs. 
When a bank accepts money or checks from a depositor and gives him 
the right to draw checks against the amount so deposited, a debtor- 
creditor relationship is created. Hardee v. George H. Price Co., 
67 App. D.C. 25, 89 F. 24 497; Thompson v. Riggs, 6 D.C. 99, aff'd 
5 Wall. 66, 72 U.S. 663, 18 L. Ed. 704. The general rule is that the 
bank is under a contractual obligation to its depositor to pay the 
depositor's checks only to the designated payees, or their order. 
National Metropolitan Bank v. Realty Appraisal & Title Co., 60 App. 
D.C. 86, 47 F. 2d 982, C.J.S., Banks and Banking, § 356, p. 734; Coffin 
v. Fidelity-Philadelphia Trust Co., 374 Pa. 378, 97 A. 2d 857, 39 AL.R 
2d 625. | 


When the signature of a payee of a check is forged, it is in- 
operative and gives no right to any person to enforce payment against 
any party thereto, unless such person is precluded from setting up the 
forgery. Title 28-124 D.C. Code (1961 Edition); Washington Loan and 
Trust Company v. United States, 77 U.S. App. D.C. 284, 134 F. 24 59. 
Accordingly, it has been held that when a bank charges a depositor's 
account with checks upon which the endorsement of the payee has been 
forged, such charge is improper as the endorsement is wholly in- 
operative. Callaway v. Hamilton National Bank of Washington, 90 U.S. 
App. D.C. 228, 195 F. 2d 556; Washington Loan & Trust Company v. 


United States, supra; National Metropolitan Bank v. Realty Appraisal 


& Title Co., supra. 
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The claim for relief set forth in the complaint shows that Riggs 
breached its contract by charging the accounts of its depositor Walker 
& Dunlop with checks it received as a result of the forged endorse- 
ments of the therein named payees. Clearly, Walker & Dunlop had 
causes of action against the defendant bank. 


B. Walker & Dunlop was authorized to assign such causes of 
action. Sections! 2593 and 2504 of Title 28 of the District of Columbia 
Code (1961 Edition) heretofore quoted, expressly provide for the 
assignment of such claims. The amounts of the 34 checks are fixed 
and liquid, and under those provisions of the Code, the choses in 
action of Walker & Dunlop were assignable to Travelers. Generally, 
Walker & Dunlop could assign its choses and causes of action to 


Travelers, as will be shown, infra. 
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Travelers, as Assignee of Walker & 
Dunlop, was Entitled to Bring the Action 
Against Riggs, and the Consideration for 
the Assignment is res inter alios acta. 


Travelers, as assignee of the causes of action of Walker & Dun- 
lop, was entitled to bring the action in the court below against Riggs. 
Grubnau Bros. v. Centennial National Bank, 229 Pa. 501, 124 A. 142. 


In that case, often cited, an employee of Grubnau Bros. forged 
his employers' name on two checks and cashed them. The defendant 
bank, the depository of the account of Grubnau Bros., charged their 
account with the amounts of the checks. The surety on Grubnau's 
fidelity bond paid the loss resulting from the employee's misconduct 
and took an assignment of the insured's right against the bank. The 
bank contended that Grubnau Bros. had recourse against two persons 
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for the same loss, and that it was entitled only to be made whole. It 
argued, therefore, that because the surety had reimbursed Grubnau, 
credit must be given to the bank. The contention was further made that 
by collecting from the surety, Grubnau had elected to ratify the forgery, 
and, therefore, had made an election between two inconsistent remedies. 
Finally, the bank contended that its equities were superior to those of 
the surety. 


In deciding in favor of the surety on all issues, the Court said: 


The bank received plaintiff's money for deposit, 
which it was under contract to return when called for. 
In honoring the forged check it used its own money, not 
the depositor's, Grubnau's. The insurance company 
indemnified the legal plaintiff against misconduct of 
its agents. Grubnau's legal status was not that of a 
holder of a claim against two indemnitors, where pay- 
ment of damages by one may be offset in a suit against 
the other. It was a claim against, first, an insurer; 
second, a company refusing to pay money in violation 
of the terms of its contract. The remedies cannot, 
surely, be considered in the same right. The insurance 
was not in ease of the bank's mistake. It would be a 
novel proposition to hold that an insurance contract 
could reach out to indemnify a stranger, in no way a 
party to the insurance, whose wrongful act caused the 
insurance company to pay the loss to the insured which 
would not have occurred but for the wrongful act. Such 
protection would be given without cost or contractual 
relation, merely because the person wronged chooses to 
collect from the insurance company first, rather than the 
bank which afterwards disputed the claim on this and 
other grounds connected with the forged checks. | 


cd * * 


"The use plaintiff, the insurance company, is now 
suing on an assignment of that debt or right in the legal 
plaintiff to collect from the bank its deposit. While ordi- 
narily a double recovery for the same loss should not be 
permitted (and here it is not), the claim under which such 
rule is enforced must be in the same right - so inter- 
related that recovery from the one effects a hardship on 
the other which would not occur except for the recovery. 


* * 
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"As to the negotiation of settlement of the claim 
between Grubnau and the insurance company, and regard- 
less of how they may have viewed the forgery or the money 
procured from the banks, it is sufficient, in final settle- 
ment, that the insurance company took a straight assign- 
ment of the legal plaintiff's claim against the bank. The 
parties, by so doing, regarded the money obtained through 
the forged instruments as the property of the bank. They 
thus repudiated ratification of the forgery and its adop- 
tion by the legal plaintiff, if such thing were possible, and 
nothing in their conduct precluded this action. 


* * * 


"Nor is it a case of subrogation, wherein the equities 

of the bank may be said to exceed those of the insurer. 

Any person could have purchased the depositor's right 

against the bank, and there was no reason why the insurance 

company should not do so." 

The Iowa Supreme Court in the case of National Surety Co. v. 
Bankers Trust Co., 210 Iowa 323, 228 N.W. 635, in which the facts were 
substantially the same as those existing in the present case, stated as 
follows: 

"The bank had a liability to the annuity company , 
and the assignment simply gave the surety company the 


right to enforce such action which the annuity company 
had at the time against the defendant bank." 


See also, Kansas City Title & Trust Co. v. Fourth National Bank, 

135 Kan. 414, 10 P.2d 896; Metro. Casualty Insurance Co. v. First 
National Bank, 261 Mich. 450, 246 N.W. 178; Home Indemnity Company 
of New York v. State Bank of Ft. Dodge, 233 Iowa 104, 8 N.W. 2d 757; 
Royal Indemnity Co. v. Poplar Bluff Trust Company, 223 Mo. App. 908, 
20 S.W. 2d 971; National Bank of Atlanta v. American Surety Co., 

71 Ga. App. 112, 30S.E. 2d 402; Liberty Mutual Insurance Company v. 
First National Bank in Dallas, 151 Tex. 12, 245S.W. 2d 237; Aetna 


Casualty & Surety Company v. Lindell Trust Company, Mo. Sup., 
ponte Re Oe CIEE LL | 
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In the instant case, as in Grubnau, there are two independent con- 
tractual obligations involved: (1) the obligation of Riggs to pay out 
funds held in its account only to Walker & Dunlop, or its order; 
and (2) the obligation of the Travelers under its brokers blanket bond 
to indemnify Walker & Dunlop, against any losses covered by the 
bond. By discharging its obligation under the bond and taking an assign- 
ment of the insured's rights under its contract with the bank, Travelers, 
as assignee, is entitled to bring this action against Riggs, the party 
contractually responsible for the loss. Parenthetically it should be 


observed that the Washington Mechanics' Savings Bank case, relied 


upon by the court below, involved no question of assignment. 


The consideration for the assignment from Walker & Dunlop to 
Travelers, namely, the payment by appellant under its contract of 


indemnity with Walker & Dunlop, is res inter alios acta and irrelevant 
to the fact of assignment and to the right of Travelers to recover 
against Riggs, the drawee bank, as the party contractually liable to its 
depositor assignor, and in no way extinguishes either Riggs’ obligation 
to its depositor or the right of the latter's assignee to proceed against 
Riggs. Chicago, St. Louis, New Orleans Railroad Co. v. Pullman 
Southern Car Company, 139 U.S. 79, 11S, Ct. 490, 35 L. Ed. 97; United 
States v. American Tobacco Co., 166 U.S. 468, 17S. Ct. 619, 41 L. Ed. 
1081; Phoenix Insurance Co. v. The Atlas, 23 Wall 302, 93 U.S. 302, 

23 L. Ed. 863; Hall v. Nashville Chat. R.R. Co., 13 Wall 367, 80 U.S. 
367, 20 L. Ed. 594; Aetna Casualty & Surety Co. v. United States, 

338 U.S. 366, 70 S. Ct. 207, 94 L. Ed. 171; Pearlman v. pewene 
Insurance Company, 83 S. Ct. 232, 9 L. Ed. 2d 190; Pure Oil Company 
v. Geotechnical Corporation of Delaware, 129 F. Supp. 194 (Wright, J.); 
Tarrant American Savings Bank v. Smokeless Fuel Co., 233 Ala. 507, 
172 S.W. 603. | 


12 
The Court said in United States v. Hill, 171 F. 2d 404, 407: 


"In Chicago, St.L. & N. O. R. R. Co. v. Pullman 
Southern Car Co., 139 U.S. 79, 11 S. Ct. 490, 35 L.Ed. 
97, the relation of insurance and its payment to the 
claim of the insured against the person liable for the 
loss insured against was considered, and it was held 
they had no effect on the claim, but were res inter 
alios actae, and irrelevant to the trial of it.” 
The reasoning of the cases supporting the right of Travelers as 
subrogee to bring the suit against Riggs likewise applies to supporting 
its cause of action as assignee against Riggs. To avoid duplication, 


therefore, appellant will treat such aspect immediately hereinafter. 
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Travelers, as Subrogee of Walker & Dunlop,is also 
Entitled to Bring the Action in the Court Below 
Against Riggs, Particularly in View of the Insurance 
Coverage of the Bank for the Forgeries Involved. 


Subrogation is an ancient doctrine and has ina great variety of 
instances authorized and enabled an insurer or a surety which has 
paid a loss to its assured or obligee to proceed against the party con- 


tractually responsible for the loss. 


In Hall v. Nashville Chat. R.R. Co., supra, a number of bales of 


cotton had been delivered by commission merchants to the railroad for 
transportation, and while in the care and custody of the railroad were 
not transported and delivered safely, but were totally destroyed by fire. 
The value of the cotton was paid to the commission merchants by the 
insurance companies, and the merchants brought suit to the use of the 
insurance companies, which, it was averred in the declaration became 
entitled to demand and receive from the railroad, by subrogation, the 
amount of money paid by them on account of the loss of the cotton. 


13 
The Circuit Court sustained a demurrer to the subrogation count 


in the declaration. It was contended in the demurrer that when the 
merchants were fully paid for the cotton, they could not again sue for 
and recover its value against the defendants; that their right of action 
was extinguished and could not pass by operation of law or subrogation 
or be assigned by the merchants to the insurance companies. The 


Supreme Court reversed saying: 


"It is too well settled by the authorities to admit 
of question that, as between a common carrier of goods 
and an underwriter upon them, the liability to the © 
owner for their loss or destruction is primarily upon 
the carrier, while the liability of the insurer is only 
secondary. The contract of the carrier may not be) 
first in order of time, but it is first and principle in 
ultimate liability. In respect to the ownership of the 
goods, and the risk incident thereto, the owner and the 
insurer are considered but one person, having together 
the beneficial right to the indemnity due from the | 
carrier for a breach of his contract or for non- 
performance of his legal duty. Standing thus, as the 
insurer does, practically, in the position of a surety, 
stipulating that the goods shall not be lost or injured 
in consequence of the peril insured against, whenever 
he has indemnified the owner for the loss, he is 
entitled to all the means of indemnity which the 
satisfied owner held against the party primarily liable. 
His right rests upon familiar principles of equity. Tt 
is the doctrine of subrogation, dependent not at all | 
upon privity of contract, but worked out through the 
right of the creditor or owner. Hence it has often | 
been ruled that an insurer, who has paid a loss, may 
use the name of the assured in an action to obtain | 
redress from the carrier whose failure of duty caused 
the loss." 


As against the contention of the railroad that the fire by which the 
insured goods were destroyed was accidental and without fault of the 
railroad and that, therefore, it stood in relation to the owners at most 
in the position of double insurers, the Court said: , 


"" * * * He [carrier] does not stand, therefore on the same 
footing with that of an insurer, who may have entered into 
his contract of indemnity, relying upon the carrier’s 
vigilance and responsibility. In all cases, when liable 
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at all, it is because he is proved, or presumed to be, 
the author of the loss. There is nothing. then, to take 
the case in hand out of the general rule that an under- 
writer who has paid a loss, is entitled to recover what 
he has paid by a suit in the name of the assured against 
a carrier who caused the loss." 


In Chicago, St. Louis & New Orleans Railroad Co. v. Pullman 
Southern Car Co., supra, Pullman brought an action against the railroad 
for damages alleged to have been sustained on account of the destruction 
by fire of two of Pullman's sleeping cars while on the premises of the 
railroad. Pullman had insured the two sleeping cars and before the 
commencement of the action the insurers paid it in full settlement of 
the loss and damages the sum of $19.000.00. The action was prosecuted 
under a written agreement between Pullman and the insurers that it 
should be conducted jointly by their counsel and the amount recovered 
in the suit equally divided. The Court said: 


“The jury were instructed that the insurance of 
the cars by the plaintiff was res inter alios acta 
and had no determining effect upon the right of the 
plaintiff to recover in this action. The giving of 
this instruction has been assigned for error. We are 
of opinion that the obtaining of insurance by the plain- 
tiff, the collection of $19,000 in full settlement of 
its claim against the insurance companies and the 
agreement between it and them for the bringing of 
this action for their joint benefit were matters with 
which the Railroad Company had no concern, and 
cannot affect the determination of this case. By the 
provisions ' of the policies, the insurance companies 
were entitled, in case of loss, to an assignment of 
the plaintiff's right to receive satisfaction therefor 
from any other person or persons, town or corporation, 
with a power of attorney to sue for and recover the 
same at the expense of the insurer. Upon payment of 
the loss, or to the extent of any payment by them on 
account of such loss, the insurance companies were 
subrogated to the rights of the insured, and could, 
in the name of the insured, or in their joint names, 
maintain an action against the Railroad Company for 
indemnity, if that Company was liable to the insured 
for the loss of the cars. The acceptance of a given 
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amount from the insurance companies in full discharge 
of their liability did not affect the right of the plaintiff 
to recover from the Railroad Company the whole amount 
of the loss for which the latter was responsible under 
its contract. The plaintiff could recover only one | 
satisfaction for the loss; and if the amount recovered 
from the Railroad Company, increased by the sum 
collected from the insurance companies, was more|than 
sufficient for its just indemnity, the excess would be 
held by it in trust for the insurance companies. The 
inquiry in this action is as to the amount for which 

the Railroad Company is bound on its contract with the 
plaintiff, and the recovery is not affected or limited by 
the amount collected from the insurance companies. 


* * * 


"Tt results that the court was right in holding that the 
insurance upon the cars and the collection by plaintiff 
of the insurance money were immaterial matters in this 
litigation. The action was well brought in the name of 
the plaintiff pursuant to its agreement with the insurance 
companies." | 


The Court referred to numerous cases supporting its holding. 
| 


In United States v. American Tobacco Company, supra, an action 
was brought to recover the value of certain internal revenue stamps 
alleged to have been destroyed by fire before they had been used, under 
a statute providing for redemption thereof by the Commissioner of 
Internal Revenue. At the trial, the court found that the tobacco company 
was the manufacturer of tobacco; that its factory and contents thereof 
were destroyed by fire, the latter including Internal Revenue stamps 
of the United States of the face value of $4,100.10. The tobacco company 
had bought and paid for the stamps which were totally destroyed, and 
there were no offsets against the company on behalf of the United States. 
The claim had been denied by the Treasury Department because the 
tobacco canpany had been reimbursed for the value of its stamps through 


the recovery of insurance. The Court of Claims allowed recovery, and 


the Supreme Court affirmed, saying: 
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"It is argued upon the part of the government that 
as the insurance companies have paid the tobacco company 
in full for the value of the stamps destroyed by fire, 
they have thereby become the actual plaintiffs in this suit, 
and that the connection of the tobacco company is merely 
nominal; the case must therefore be decided as one between 
the United States and the insurance companies. Dealing 
with the companies in that light, it is further urged that 
their right to sue is based upon the ground that they are 
subrogated to the rights of the tobacco company, and 
consequently if there be no right of subrogation, there 
is no right of recovery; there is no right of subrogation, 
because there was no insurable interest in the stamps on the 
part of the tobacco company; and there was no insurable 
interest because the tobacco company could obtain from the 
government either other stamps in lieu of the stamps 
destroyed, or the amount or value thereof, upon giving 
satisfactory evidence of the necessary facts to the Com- 
missioner of Internal Revenue, and therefore the tobacco 
company was not liable to suffer any loss, and asa 
consequence had no insurable interest in the stamps. 


"The argument, as we think, is not well founded. The 
case is not to be treated or decided as one between the 
United States and the insurance companies. On the contrary, 
the rights of the companies, as between them and the govern- 
ment, are not the subject matter of the suit. The insurance 
companies, as such, have no right of action against the 
government. It is the right of the claimant, the tobacco 
company, which is to be passed upon and unless that company 
has a legal cause of complaint no recovery can be had in 
this suit. The companies must recover in the name of the 
tobacco company and by reason of its rights." 


Mr. Justice Black, speaking for the majority in Pearlman v. 


Reliance Insurance Company, supra, decided December 3, 1962, said: 


"And probably there are few doctrines better established 
than that a surety who pays the debt of another is entitled 
to all the rights of the person he paid to enforce his 
right to be reimbursed. This rule, widely applied in this 
country and generally known as the right of subrogation, 
was relied on by the Court of Appeals in this case." 
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A classic case dealing with the rights of a surety to be subrogated 


to the contractual rights of its insured is Standard Accident Insurance Co. 
v. Pellecchia, 15 N.J. 162, 104 A.2d 288, in which the then Chief Justice 
Vanderbilt fully and carefully discussed the various principles, rejected 
the "superior equities" doctrine, and granted the surety the benefits of 
the contractual rights of its insured. Tle facts upon which that decision 
is based as to some fourteen of the many transactions are as follows: 


Standard Accident issued a fidelity bond to Columbus Trust Company, 
covering, among others, P. James Pellecchia, Vice President and counsel 
for Columbus. Between January, 1946 and July, 1948, Pellecchia looted 
Columbus of $657,000.00 through a variety of fraudulent mortgage trans- 
actions. Included, were fourteen instances where Pellecchia prepared 
applications for mortgages in the names of fictitious persons, obtained 
loans therefor and received checks drawn to such fictitious persons. 
Pellecchia forged the names of the fictitious payees and cashed the 
checks at the Federal Trust Company. After payment of the full penalty 
of the bond to Columbus, Standard brought an action to recover from 
Federal on its contractual obligation, to wit: Federal's guaranty of prior 
endorsements. Federal filed a motion for summary judgment, which 
was granted, only to be reversed by the Supreme Court of New Jersey. 

In treating Federal's contention that Standard must show| “superior 


equities" to prevail as subrogee of Columbus, Chief Justice Vanderbilt 
said: : 

"In subrogation suits, based not on the torts ofa 
third party but on his contractual obligations to the 
insured, there was some reluctance in the early decisions 
to permit any recovery. It is difficult to understand 
why a court that would permit subrogation against a tort- 
feasor shouldhesitate to allow subrogation based on a 
contractual obligation of the defendant, for the assignment 
of tort claims was frowned upon at law while the assign- 
ment of choses in action and of many kinds of contracts was 
encouraged. It is now well settled generally that such an 
action in subrogation on the contractual obligation! of the 
defendant to an insurer exists in favor of the insurer. 


* * * | 
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"It is important to note that where recovery is 
permitted in various classes of subrogation based on the 
several kinds of contract claims just discussed in favor 
of an insurer as distinguished from a surety, the courts 
do not require a showing by the subrogee of a superior 
equity, but rather allow recovery as long as the conduct 
of the insurer and the insured has not been such as to 
make the granting of relief unconscionable. The insurer 
steps into the shoes of the insured and can through subro- 
gation enforce the contractual obligation of the third party. 


‘When we turn, however, from subrogation in insurance 
and related matters to cases involving a surety who has 
discharged his contractual obligation to the insured and 
seeks subrogation against a third-party obligor, we 
discover a conflict of decisions in the United States. 

There is considerable authority holding that subrogation 
will be permitted only where the surety company shows 
a ‘superior equity’ to that of the third-party obligor. 


* * * 


"Having discussed the several lines of decisions, 
we turn to a consideration of the possible solutions on 
the merits of cases where surety’s action in subrogation 
against the third party is based on contractual liability 
to the insured. They are three in number: 


(1) To prohibit recovery by the surety against the 
third person, who is thus in effect given the benefit of 
insurance on which he has not paid any premium and where 
there is no direct contractual or other relationship between 
him and the surety. 


(2) To allow the insured to recover from both the 
surety and third party and thus to be doubly indemnified - 
a situation which the law has always deemed contrary to 
public policy not only by reason of its unfairness but 
because of its incitement to fraud. 


(3) To give the surety the benefit of the contractual 
obligation of the insured against the third party by 
allowing subrogation. It is objected that such a recovery 
by the surety constitutes a ‘windfall’ in that in the event 
of such recovery the surety suffers no loss on its surety 
bond although it has been paid premiums by the insured 
to reimburse it against just such a loss, as here. This 
argument loses sight of two fundamental facts: first, 
that even if the surety recovers against the third party 
on subrogation it still has been put to the expense of 
paying agent's commissions on the writing of its bond, 
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to the necessity of investigating the insured's claim 
and of settling or litigating it, and, second, that the 
amounts of recoveries by subrogation are taken into 
consideration in arriving at the amounts of premiums 
to be charged for surety bonds. 


"We adhere to the third alternative and give the 
surety the benefit of the insured's contractual rights 
against the third person, first, because it is sound in 
principle, giving force to the contractual relations of 
the several parties and, second, because it is in harmony 
with the rule adopted in this State in all other forms of 
insurance with respect to subrogation." 


In the Standard Accident case, as here, the surety company claimed 
subrogation to a contract right of the insured against a third-party obligor. 
For the reasons statedabove, Travelers is entitled to such right by sub- 
rogation. See also National Surety Co. v. National City Bank, 184 App. 


Div. 771, 172 N.Y.S. 413; Royal Indemnity Co. v. Poplar Bluff Trust Co., 
supra; Borserine v. Maryland Casualty Co., 112 F. 2d 409; Dawson v. 


Fidelity & Deposit Company of Maryland, 189 F. Supp. 854. 


IV 


Washington Mechanics' Savings 
Bank Case Relied Upon by the 
Court Below is not in Point. 


The Washington Mechanics' Savings Bank case (62 U.S. App. D.C. 
194, 65 F. 2d 827) is not in point. The decision there seems really to 


have been based upon the fact that the plaintiff in the trial court was 
not the real party in interest. The title companies, after having been 
fully compensated by their insurer for their loss resulting from the 
theft and forgery of the payee's endorsement on a check drawn on the 
account of the title companies in National Bank of Washington; sued 
Washington Mechanics’ Savings Bank in tort for conversion as the bank 
at which the forged check was negotiated, which was, therefore, the 
collecting bank. At the trial, the jury found for the plaintiffs, but this 
Court reversed the judgment below, stating that before bringing suit 
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the title companies were fully reimbursed for their loss by the bonding 
company, and, therefore, were not entitled in their own right to recover 


a second reimbursement for the same loss. 


The Court referred in the earlier portion of its opinion to the 
fact that in the course of the trial plaintiffs conceded they had been 
fully reimbursed for the amount of the check by the bonding company, 
although such did not appear in the pleadings, and the pleadings were 
not amended during the course of the trial to add the bonding company 
as aparty. Moreover, charge of the trial court appeared to allow the 


insured a double recovery. 


The Court went on, however, to discuss the question whether the 


bonding company was subrogated, by reason of the facts, to the rights 


of the title companies against the bank, and whether an action based upon 
subrogation might be brought by the title companies in their own name 
for the benefit of the bonding company. However, the bonding company 


was not a party to the action. 


The Court's discussion thereof, appellant submits, is by way of dicta 
and on matters essentially irrelevant to the case as tried below and as 


presented on appeal. 


The opinion proceeded to discuss the "superior equities" doctrine 
and assumed that subrogation could be invoked only in cases where justice 
demanded its application and where the equities of the parties asking 
subrogation were greater than those of its adversary. The Court was 
unable to see any particular in which the equities of the bonding company 
were superior to those of the appellant bank. Of course, since the trial 
had not really proceeded on such point, there was no evidence with 
respect thereto. Whether the Mechanics’ Savings Bank was insured 
does not appear. None of the Supreme Court or other cases cited above 
which were in existence at that time was referred to either in briefs of 
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counsel or in the opinion. The Mechanics’ Savings Bank case was 


argued in April and cece in May 1933 when many of the banks of the 
country had been closea 


Next, the facts in the instant case are substantially different from 
those in the Mechanics' Savings Bank case. Travelers, as assignee of 
a depositor, is suing Riggs, the drawee bank, for breach of an implied 
contract, while in the Mechanics' Savings Bank case, plaintiff, the 
insured, after having been fully compensated for its loss by its insurer, 
was seeking what seemed to the Court, a double recovery, and was 
claiming conversion by the collecting bank. Finally, there are two 
additional facts in this case not found in the Mechanics' Savings Bank 
case: (1) Riggs is fully insured by Fidelity and Casualty Company of 
New York against any loss it might suffer as a result of this suit; and 
(2) Travelers is the assignee of Walker & Dunlop. Either of both of 
those facts should make the Mechanics' Savings Bank case inapplicable, 
as herein demonstrated. 


In ReynoldsMetals Company v. National Bank, ( Ky.), 
294 S.W. 2d 921, it was said that the asserted equities in favor of the 
bank disappear from the case when it is considered that the bank is 


also insured. In Standard Accident Insurance Compans © v. Pellecchia, 
supra, Chief Justice Vanderbilt said: 


"It would seem that the cases denying subrogation 
to a surety of its insured's contractual right against 
a third party are unrealistic in ignoring the fact that 
the third party itself is generally insured by another 
surety or casualty company against losses caused by the 
neglect of its officers or employees as in this case 
where the Commercial Casualty had given its bond to 
Federal for $200,000. In states which follow the criti- 
cized rule the surety or insurer of the third party, here 
the Commercial Casualty, would go free of obligation. 
There cases are also unrealistic in implying a ‘superior 


1 The remarks of Mr. Justice Douglas, dissenting, in Malone v. Bowdoin, 
82 S. Ct. 980, 8 L. Ed. 2d 168, 173, that policy considerations not always apparent 
on the surface are powerful agents of decision, seem pertinent. 
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equity’ in favor of the third-party defendant where a 
court of equity did not find any unconscionable conduct 
at all. As applied in the surety-subrogee cases dis- 
cussed herein the phrase is mere language devoid of 
meaning.” 


Accordingly, this case is to be viewed either as Walker & Dunlop 


against Riggs, or as Travelers against the Fidelity and Casualty 


Company of New York, the insurer of Riggs. In either event, there is 


no room for the application of the "superior equities" doctrine. 


Vv 


On the State of the Record, the 
Complaint Should Not Have Been 
Dismissed on Motion, and a Trial 
Should Have Been Had. 

A complaint should not be dismissed for failure to state a claim 
unless it appears beyond doubt that the plaintiff can prove no set of facts 
in support of its claim which would entitle it to relief. Conley v. Gibson, 
355 U.S. 41, 76 S. Ct. 99, 2 L. Ed. 2d 80; Callaway v. Hamilton National 
Bank of Washington, Supra; Francis O. Day Co., Inc. v. Shapiro, 105 U.S. 
App. D.C. 392, 267 F. 2d 669; Leonard Sass v. District of Columbia, 

No. 16,726, decided February 14, 1963, | U.S. App.D.C. ,__ 
F. 2d ; Carss v. Outboard Marine Corporation, 252 F. 2d 690. 


It may not be said that Travelers under any theory is entitled to 
no relief against Riggs. 


As the Fifth Circuit remarked in the Carss case, supra: 


"As such, it is another of that growing list of cases 
in which busy Courts with congested calendars make haste 
too fast only to find a year and a reversal later that seldom 
may a civil action now be terminated decisively on the 
pleadings. This is all the more surprising since the applicable 
standard set forth with remarkable frequency in the plainest 
of simple terms. Our pronouncements stem from the underlying 
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approach that, 'Under Rules of Civil Procedure a case 
consists not in the pleadings, but the evidence, for which 
the pleadings furnish the basis. The cases are generally 
to be tried on the proofs rather than the pleadings." 


Even under the "superior equities" doctrine the state of the 


record is such that the relative equities of Travelers and the bank have 
not been explored. The nature and character of the forged checks, and 
whether they were such as to alert the bank and put it on notice of 
wrongdoing, have not been disclosed and are undetermined. 


CONCLUSION 


From the foregoing, it is concluded that the court below erred in 
dismissing the complaint, and that the judgment should be reversed 


and the case remanded for trial. 
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JOINT APPENDIX 


[Filed April 25, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE TRAVELERS INDEMNITY COMPANY, 
a corporation, 
as subrogee and assignee of 
WALKER & DUNLOP, INC., 
1710 H Street, N. W., 
Washington, D. C. 


Plaintiff, 
Vv. 


THE RIGGS NATIONAL BANK OF 
WASHINGTON, D. C., 
a corporation, 
1503 Pennsylvania Avenue, N. W., 
Washington, D. C., 


) 

) 

) 

) 

) 

) 

) | 

) Civil Action 
) No. 1335-62 
) | 

) 

) 

) 

) 

) 

) 


Defendant. 


COMPLAINT 
UNAUTHORIZED PAYMENT OF CHECKS BY BANK - FORGERY 

1. The amount in controversy exceeds the sum of $3,000.00, ex- 
clusive of interest, costs and just grounds for setoff. | 

2. Plaintiff, The Travelers Indemnity Company, is a corporation 
organized and existing under the laws of the State of Connecticut, with 
its principal office in that state, is engaged in the general bonding busi- 
ness, and is duly qualified to do business in the District of Columbia. 
Defendant, The Riggs National Bank of Washington, D. C,, is a corpora- 
tion engaged in the general banking business in the District of Columbia. 

3. Between January 21, 1960 and July 10, 1961, Walker & Dunlop, 
Inc., a corporation engaged in business in the District of Columbia, a 
depositor in the main office of defendant, drew thirty-four checks on 
three of its accounts in defendant bank, payable in the order of certain 


therein named payees, in the aggregate sum of $13,335.16. Defendant, 
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through its agents and employees, cashed such checks without the en- 
dorsements of the named payees and upon forgeries of their respective 
endorsements, and improperly charged the said accounts of Walker & 
Dunlop, Inc. with the respective amounts of such checks. 

4. Pursuant 'to a certain brokers blanket bond with a forgery 
or alteration rider thereto, issued by plaintiff to Walker & Dunlop, Inc., 
as insured, plaintiff paid to the latter the full amount of every one of 
the aforesaid checks totaling $13,335.16 and obtained an assignment, 
among other things, of all rights and causes of action of the said insured 
in the premises and in and upon the checks. Plaintiff says that by virtue 
of its brokers blanket bond with rider and the above-mentioned payment 
it is subrogated to all rights and causes of action which Walker & Dunlop, 
Inc. has against the defendant. 

WHEREFORE, the premises considered, plaintiff demands judg- 
ment against defendant in the sum of $13,335.16, together with interest 
thereon at the rate of six per centum per annum from July 10, 1961, 
besides costs of this suit. 

ELLIS, HOUGHTON & ELLIS 


By /s/ Kahl K. Spriggs 
/s/ John F. Myers 
504 Southern Building 
Washington 5, D. C. 
Attorneys for Plaintiff 


[Filed May 17, 1962] 


MOTION TO DISMISS 
Now comes defendant through its attorneys, Gallagher and Thomp- 
son, and moves that the Complaint in the instant matter be dismissed 
because it fails to state a claim upon which relief can be granted. 
/s/ Bernard J. Gallagher 


/s/ J. Roy Thompson, Jr. 
505 Union Trust Building 
Washington 5, D. C. 


[Certificate of Service] Attorneys for Defendant 


[Filed Nov. 16, 1962] i 
MEMORANDUM 
This matter having come before the Court on the 31st day of 
October, 1962 on the Defendant's, Riggs National Bank of Washington, 
D., motion to dismiss and the Court having fully considered said 
motion, the Points and Authorities submitted therewith, the statement 


of opposition thereto and the arguments on oral hearing, and the Court 


being fully advised in the premises, the Court concludes: 

That the Defendant's motion to dismiss should be granted on the 
authority of Washington Mechanics Savings Bank v. District Title 
Insurance Co., 66 U.S. App. D.C. 194, 65 F.2d 827. 

Counsel for Defendant will prepare and submit an order in 


accordance with the opinion of the Court. 


/s/ Charles F. McLaughlin 
Judge 


November 15, 1962 


[Filed Nov. 22, 1962] | 
PLAINTIFF'S MOTION FOR REHEARING : 
OF DEFENDANT'S MOTION TO DISMISS COMPLAINT 

Plaintiff moves for rehearing of defendant's motion to dismiss 
complaint, upon the following grounds: | 

1. The decision in the case referred to in the memorandum of 
the Court dated November 16, 1962 is neither controlling nor applicable, 
particularly in view of the insurance coverage of defendant for the 
forgeries and causes of action alleged in the complaint, as shown by the 
annexed affidavit of Raymond E. Baker and as adverted to in the oral 
argument on the motion to dismiss and in the points and authorities of 
plaintiff in opposition to such motion. | 

2. The obiter dicta in the case referred to in the aforesaid 
memorandum is contrary to uniform decisions of the Supreme Court of 


the United States. 
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3. The cause of action by depositor Walker & Dunlop against 
the defendant drawee for wrongful charges of the amounts of the forged 
checks against the depositor's account, is by express statutory policy 
(28-2503, D. C. Code 1961 Edition) made assignable. 

4, The consideration for such assignment, i.e., payment by 
plaintiff under its contract with Walker & Dunlop, for indemnity, is 
irrelevant and immaterial to the fact of the assignment and to the right 
to recover by virtue thereof against the defendant drawee bank as the 
party primarily liable to its depositor assignor. 

5. Upon principles of subrogation the payment by plaintiff set 
forth in complaint entitled it to recover against defendant, particularly 
in view of the above mentioned insurance coverage of defendant. 

6. Upon the record in this case, there is no room for considera- 
tion of the ''superior equities” doctrine. 

Respectfully submitted, 

ELLIS, HOUGHTON & ELLIS 

By /s/ Kahl K. Spriggs 
/s/ J Chae Myers 


* * 


[Certificate of Service] 


AFFIDAVIT OF RAYMOND E. BAKER 
IN SUPPORT OF PLAINTIFF'S MOTION 
FOR REHEARING OF DEFENDANT'S MOTION TO DISMISS 


DISTRICT OF COLUMBIA, ss: 

Raymond E. Baker, being first duly sworn, deposes and says that 
he is Fidelity and Surety Adjuster for plaintiff, The Travelers Indemnity 
Company, in the District of Columbia area, and as such is duly qualified 
and authorized to make this affidavit for and on behalf of the plaintiff; 
that he is familiar with the matters and things hereinafter mentioned; 
that the defendant, The Riggs National Bank of Washington, D. C., had 
in effect at all times between January 1, 1960 and August 1, 1961 and at 
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all material times herein, a bankers blanket bond running to it as 


obligee covering and insuring it against any and all loss, cost and ex- 
pense on account of or resulting from the forgeries referred to in the 
complaint; that such bankers blanket bond was issued by. The Fidelity 
and Casualty Company of New York, as surety or insurer, and in such 
amount as would fully cover defendant for any and all loss, cost and 
expenses, including attorneys fees which it might sustain or incur, 
arising out of the cause of action and forgeries alleged in the complaint; 
that prior to the bringing of this suit, demand was made upon the 
defendant for payment of the sums involved and defendant referred the 
claim to its insurer, The Fidelity and Casualty Company of New York 
which, in due course, denied the same. 

Affiant further says that pursuant to such bankers blanket bond 
The Fidelity and Casualty Company of New York, ans? its counsel 
and at its expense, is defending this action. 

/s/ Raymond E. Baker 

[JURAT] 


[Entered in Docket, Nov. 27, 1962] 


ORDER 

Upon consideration of defendant's motion to dismiss and the 
points and authorities filed therewith, and upon consideration of plain- 
tiffs’ opposition thereto filed with its points and authorities, and further 
upon consideration of the oral arguments had in this ore it is this 
27th day of November, 1962, | 

ORDERED, that plaintiffs’ complaint be and the same is hereby 
dismissed. 

/s/ Charles F. oe 
Judge 

Seen: 


/s/ John F. Myers 
Ellis, Houghton & Ellis 
* * -_ 


[Filed Dec. 20, 1962] 


NOTICE OF APPEAL 
Notice is hereby given this 20th day of December, 1962, that 
Plaintiff, The Travelers Indemnity Company, a corporation, hereby 
appeals to the United States Court of Appeals for the District of Colum- 
bia from the judgment of this Court entered on the 27th day of Novem- 
ber, 1962 in favor of Defendant, The Riggs National Bank of Washington, 
D. C., against said Plaintiff, The Travelers Indemnity Company, dis- 
missing the complaint. 
/s/ Kahl K. Spriggs 
/s/ John F. Myers 
Attorneys for Plaintiff 


* * * 


[Certificate of Service] 


[Filed Feb. 6, 1963] 


STIPULATION AS TO CONTENTS OF JOINT APPENDIX 
PURSUANT TO RULE 16(c) 

Appellant, The Travelers Indemnity Company, and appellee, The 
Riggs National Bank of Washington, D, C., hereby designate the follow- 
ing parts of the record to be printed in the joint appendix: 

1. Complaint - Unauthorized payment of checks by 

bank - Forgery. 

Defendant's motion to dismiss. 

Memorandum of Court dated November 16, 1962. 
Plaintiff's motion for rehearing. 

Affidavit of Raymond E. Baker. 

Order of the Court dated November 27, 1962. 
Notice of appeal dated December 20, 1962. 
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| 
This stipulation of contents of the joint appendix. 


/s/ Kahl K. Spriggs | 
/s/ John F. Myers 
* * * 


Attorneys for Appellant 


/s/ J. Roy Thompson, Jr. 
/s/ John Jude O'Donnell 


* * * 


Attorneys for Appellee 
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(i) 


QUESTIONS PRESENTED 


When Walker & Dunlop, Inc. as a result of an 


employee's defalcations sustained losses; and when as a 


result thereof, Walker & Dunlop had a right to proceed 


against appellee bank for breaching its depositor'’s con- 


tract, or against appellant surety under the terms of 


a broker's blanket bond for the employee's defalcation; 


and Walker & Dunlop was fully reimbursed for its loss 


by appellant surety, in the opinion of appellee the following 


questions are presented: 


1. 


Could Walker & Dunlop make a legal 
assignment to appellant of a cause of 
action against appellee when Walker 
& Dunlop was fully reimbursed for 
its loss? 


Was not appellant bound by the equit- 
able principles and laws of this juris- 
diction when it brought an action against 
appellee under subrogation ? 


Was not the District Court's action in 
dismissing appellant's complaint against 
appellee proper when the complaint failed 
to state a claim upon which relief could 
be granted ? 


QUESTIONS PRESENTED 

RULE INVOLVED — RULE 12(b) 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. Appellant's complaint when it alleged a right in 
subrogation failed to state a claim upon which 
relief could be granted and was Bropersyie dis- 
missed by the lower court 


Walker & Dunlop, after receiving reimburse- 
ment from appellant under the terms of the 
broker's blanket bond, could not make a legal 
assignment to sree enforceable page 
appellant 


The controlling decisions on the issue on appeal 
clearly indicate that subrogation will not lie 


Since the complaint failed to state a claim, the 
lower court's dismissal was proper under Rule 
12(b) of the Federal Rules of Civil Procedure 


CONCLUSION 
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Anited States Court of Spee 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,573 


THE TRAVELERS INDEMNITY COMPANY, 
Appellant, 
Vv. 


THE RIGGS NATIONAL BANK OF WASHINGTON, D.C., 
Appellee. 


BRIEF FOR APPELLEE 


RULE INVOLVED 


Rule 12. 


DEFENSES AND OBJECTIONS--WHEN AND HOW PRE- 
SENTED--BY PLEADING OR MOTION--MOTION 
FOR JUDGMENT ON PLEADINGS 
| 

"(b) How Presented. Every defense, in law or fact, toa 
claim for relief in any pleading, whether a claim, counter- 
claim, cross-claim, or third-party claim, shall be asserted 
in the responsive pleading thereto if one is required, except 
that the following defenses may at the option of the pleader 
be made by motion: (1) lack of jurisdiction over the subject 
matter, (2) lack of jurisdiction over the person, @) improper 
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venue, (4) insufficiency of process, (5) insufficiency of 
service of process, (6) failure to state a claim upon 
which relief can be granted, (7) failure to join an indis- 
pensable party. A motion making any of these defenses 
shall be made before pleading if a further pleading is 
permitted. No defense or objection is waived by being 
joined with one or more other defenses or objections 

in a responsive pleading or motion. If a pleading sets 
forth a claim for relief to which the adverse party is 
not required to serve a responsive pleading, he may 
assert at the trial any defense in law or fact to that 
claim for relief. If, on a motion asserting the defense 
numbered (6) to dismiss for failure of the pleadings to 
state a claim upon which relief can be granted, matters 
outside the pleading are presented to and not excluded 
by the court, the motion shall be treated as one for sum- 
mary judgment and disposed of as provided in Rule 56, 
and all parties shall be given reasonable opportunity to 
present all material made pertinent to such a motion 
by Rule 56." 


SUMMARY OF ARGUMENT 


Subrogation is a creature of equity and is governed by its prin- 
ciples. In our jurisdiction this Court has stated that in subrogation 


the "superior equities'’ doctrine applies. 


Appellant, which reimbursed Walker & Dunlop for the defalcations 
of an employee in taking monies received from false endorsements, 


is not entitled to bring an action in subrogation against appellee. This 


issue has been decided by this Court on a previous occasion. 


Walker & Dunlop, once it was reimbursed for its loss by appellant, 
could not legally assign its claim to appellant. This would be tantamount 


to a double recovery for the same loss. 


If a complaint fails to state a claim upon which relief can be 
granted the lower court must dismiss the complaint. 


ARGUMENT 
I 


Appellant's Complaint When It Alleged | 
A Right In Subrogation Failed To State | 
A Claim Upon Which Relief Could Be | 
Granted And Was Properly Dismissed | 
By The Lower Court. 

Appellant contends in its complaint and here on appeal that as a 
result of a payment made by it to Walker & Dunlop, Inc., their assured 
under a broker's blanket bond, and the assignment received by it from 
Walker & Dunlop, it is subrogated to all rights and causes of action 


which Walker & Dunlop has against Appellee. 


Specifically, Appellant during the period involved in the complaint 
| 


was a compensated surety and had placed with Walker & Dunlop a broker's 
blanket bond which included a provision for reimbursement to Walker 

& Dunlop for losses due to defalcations of Walker & Dunlop's employees. 
Walker & Dunlop hired an employee, who subsequently forged the sig- 
natures of named payees on Walker & Dunlop checks and cashed the 
checks taking the proceeds therefrom for his own use. ‘Appellee was 

the named drawee on the checks. In the process of handling the checks 
with the forged endorsements, Appellee charged the Walker & Dunlop 
account. Walker & Dunlop was a depositor at Appellee's bank. There 

is no dispute between the parties to this appeal that Walker & Dunlop 

had a right either to make a claim against Appellee under the theory 

of law that Appellee had a contractual obligation to its depositor, Walker 
& Dunlop, to pay Walker & Dunlop's checks only to the designated payees 
or their order, or a claim against Appellant under the terms of the 
broker's blanket bond wherein Walker & Dunlop as a result of an employ- 
ee's defalcation sustained a loss. Appellant paid the claim made against 
it by Walker & Dunlop. 


The right of subrogation is a creature of equity. It is applied 
when one person pays the debt of another, the latter being primarily 
| 
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responsible for the indebtedness. Equity thereupon gives the individual 
who has paid the debt authority to proceed in Court by way of subrogation 
against the person who originally was primarily responsible for the 
debt. Subrogation anticipates that the moving party had only a secondary 
responsibility for the debt as compared to that responsibility of the in- 
dividual against whom he is moving. 50 Am. Jur. Subrogation, §8111, 


112; pp. 754, 755. This "superior equities" doctrine is followed by 
our courts inthe District of Columbia. Washington Mechanics Savings 
Bank v. District Title Insurance Company 62 App. D.C. 194, 65 F. 2d 
827 (1933); Evans v. United States Fidelity & Guaranty Co., 127 A. 2d 
842 (Mun. Ct. App. D.C. 1956); compare A. Gusmer, Inc. v. McGrath, 
90 U.S. App. D.C. 372, 196 F. 2d 860 (1952); cert. den. 344 U.S. 831. 


The same issue combined with a similar fact situation as presented 
in the instant appeal was presented to this Court in Washington Mechanics 
Savings Bank v. District Title Insurance Company, supra. There a title 
company had anemployee by the name of Hagerty. This employee forged the 
signature of a named payee on a check drawn by the title company which 
check in the normal course was received by the Washington Mechanics 
Savings Bank. This bank charged the face amount of the check to the 
title company's depositor account. Thereupon the title company after 
being reimbursed by a surety on its employee bond brought suit against 
the bank. After reviewing the facts this Court said: 


"However, it appears, as aforesaid, that, 
before the title company brought any action against 
the appellant as collecting bank to recover the pro- 
ceeds of the forged check, they were fully reimbursed 
for their loss by the bonding company, which stood as 
surety upon the employee's bond of Hagerty. The title 
companies, therefore, were not entitled in their own 
right to recover a second reimbursement for the same 
loss. The question which remains, however, is whether 


the bonding company was subrogated, by reason of the 
facts, to the rights of the title companies against the 
appellant bank; and whether an action based upon such 
subrogation may be brought by the title company in 


their own name for the benefit of the bonding company. 
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We think that a consideration of the facts 
in this case leads to the conclusion that the bonding 


company was not entitled to be subrogated to the | 
Claims of the title company against the appellant bank 
and consequently that the judgment rendered in favor of 
the title company in the lower court is Srmoneous 

Page Emphasis supplied. 


This Court further opined at page 830: 


We are unable to see any particular in which 
the equities of the bonding company are superior 'to 
those of the appellant bank. Neither one was guilty of 
culpable negligence in the transaction. The bonding 
company, being in the business of guaranteeing for a 
consideration the faithful conduct of employees, enabled 
the defaulting employee to hold the position of trust 
which he occupied. The appellant bank was acting con- 
sistently with the ordinary course of banking business 
in accepting a check, whose genuineness it had no rea- 
son to doubt. It cannot be said that either one of these 
parties, as compared with the other, was primarily 
liable for the default. It follows that the equities of 
neither are superior to the equities of the other in the 
transaction. It appears that, had the appellant bank 
paid the loss to the title companies, it would not have 
been entitled to recover from the bonding company 
by reason of subrogation, nor is the bonding company 
entitled by subrogation to recover from the appellant 
bank." 


The quoted portions of the opinion indicate the careful perusal, research, 
and evaluation of the issue by this Court and the reasoning thereof is 
controlling in the appeal at bar. The lower court's dismissal of this 
complaint was therefore proper. 


Appellant has attempted to distinguish the above-cited case. 
It is asserted that there was no assignment in the Washington Mechanics 
Savings Bank case. However, the opinion reveals that the lower court 
in its instructions to the jury acknowledged the existence of an assign- 
ment when it informed the jury that there was an agreement between 
the insured and the bonding company when it instructed "The fact that 


the plaintiff had been reimbursed by a bonding company which bonded 
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the employee Hagerty and has made some agreement with the bonding 
company about bringing suit. . ." page 828. (Emphasis supplied) 
Clearly, there was an assignment. This Court was aware of that fact 
as is evidenced when this Court said: ''The question which remains 


is whether the bonding company was subrogated by reason of the 


facts. . .". page 829. (Emphasis supplied). This for the purposes of 


this appeal is only academic because the complaint here is a claim 
under subrogation and not legal assignment. Nevertheless it makes 
no difference if there was or was not an assignment. Appellant still 


failed to state a claim in its complaint. 


Appellant further infers that since none of the Supreme Court 
cases or any other cases cited by Appellant in its brief, although in 
existence at the time the Washington Mechanics Savings Bank case 
was decided, were referred to by this Court or mentioned by respective 
counsel in their briefs, that the cases cited by present Appellant were 
overlooked. It must be assumed that this Court in reaching its decision 
took into consideration all surrounding legal and judicial factors and 
to say otherwise is the highest form of speculation, folly and does less 
than justice to the decisional processes of this Court. 


Appellant states that the Washington Mechanics Savings Bank 
case was an action in conversion. This was true at the early stages 
of pleading, but before the case was concluded it appears that the fact 
of assignment was brought to the forefront as well as the subject of 
subrogation. These issues were dealt with by this Court specifically 


and succinctly. 


The reasoning of our Court in the Washington Mechanics Savings 
Bank case has been followed time and time again by other courts in 
other jurisdictions. Although there are courts which have sustained 
the rights of the surety to be subrogated against a bank they are a 
clear minority. The majority rule follows the Washington Mechanics 
Savings Bank case. This Court's attention is respectfully drawn to 
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the following cases in Federal Courts of Appeal which lend support 


to appellee's and our District Court's position: 


Hartford Accident and Indemnity Company v. First National 
Bank and Trust Company of Tulsa, Okla., 287 F. 2d 69 (10th Cir. 1961); 
Bank of Fort Mill v. Lawyers Title Insurance Company, 268 F. 2d 313 
(4th Cir. 1959); American Surety Company v. Bank of California, 133 
F. 2d 160 (9th Cir. 1943); New York Title and Mortgage Company v. 
First National Bank of Kansas City, 51 F. 2d 485 (8th Cir. 1931). 
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Walker & Dunlop, After Receiving Reim- 
bursement From Appellant Under The 
Terms Of The Broker's Blanket Bond, | 
Could Not Make A Legal Assignment To 
Appellant Enforceable Against Appellant. 

Appellant contends that Walker & Dunlop could assign its claim 
against appellee by a legal assignment pursuant to the Statutory provisions 
of Title 28, Sections 2502, 2504, D. C. Code, 1951 Ed. The complaint 
recites a claim under subrogation - not under a legal assignment. The 
complaint states specifically "plaintiff says by virtue of its broker's 
blanket bond with rider and the above-mentioned payment, it is subro- 
gated to all rights and causes of action which Walker & Dunlop has 
against the defendant" (J.A. 2). (Emphasis supplied) Assuming arguendo 
that the complaint did allege a legal assignment the lower court's dis- 


missal of the complaint was proper.— 


The complaint clearly states that Walker & Dunlop was fully re- 
imbursed for its losses incurred as a result of its employee's defalca- 
tions. The above-cited statutes only deal with situations where a party 


1 As can be anticipated procedures of this nature can only lead to a merry- 
go-round, abuse and possibly fraud. If we were to follow appellant's reason- 
ing, there appears to be no reason why appellee after paying appellant's claim 
could not take a similar legal assignment from Walker & Dunlop and bring suit 
against appellant. 


8 


makes ar. assignment when said party has not been fully reimbursed 

or otherwise ". . .for the payment of money, including . . . debts and 
demands of a liquidated character, . . ." (Section 2503). In the case 

at bar, when Walker & Dunlop was reimbursed by Appellant there was 

no debt, claim or demand that could be transferred by a legal assignment 
to Appellant. Otherwise, Walker & Dunlop would be reimbursed twice 
for the same loss. This is not approved by this Court. Washington 


Mechanics Savings Bank v. District Title Insurance Company, supra. 


It appears from the complaint that Appellant is proceeding under 
an equitable assignment or subrogation. Either way, Appellant is limited 
to the equitable principles of law governing subrogation. The distinction 
between subrogation or equitable adjustment, and legal assignment is 
set forth in 6 C.J.S., Assignments, 83, page 1051: 

"So also subrogation presupposes a actual payment and 

a satisfaction of the debt or claim to which the party is 

subrogated, although the remedy is kept alive in equity 

for the benefit of the one who made the payment under 

circumstances entitling him to contribution or indemnity, 

while assignment necessarily contemplates the continued 

existence of the debt or claim assigned." 

There could be no legal assignment here because Walker & Dunlop 

had already been reimbursed by Appellant for its loss. In Bank of 
Fort Mill v. Lawyers Title Insurance Company, Inc., supra, the Court 
said, 

"Assignment of a legal claim necessarily contemplates 

the continued existence of the claim assigned. The equit- 

able doctrine of subrogation, on the other hand, presupposes 

a destruction of the claim by the actual payment and satis- 

faction of the claim by the party seeking subrogation.” 

Page 316. 

The Court in American Security Company v. Bank of California, supra, 
in dealing with a similar fact situation as the instant one, stated that 
there was no valid assignment because the insured had received full 
reimbursement and if the Court granted this there would be a dual 


recovery by the insured which would not be permitted. The Court 
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decided in this fashion after it already determined that appellant fidelity 
company had no right of subrogation. See also Meyers v. Bank of 
America, 77 P. 2d 1084 (Sup. Ct. Calif. 1938); Louisville Trust v. Royal 
Indemnity Company, 20 S.W. 2d 72 (Ct. App. Ky. 1929). | 

saat 


The Controlling Decisions On The 
Issue On Appeal Clearly Indicate 
That Subrogation Will Not Lie. 


Appellant states in its brief that in addition to being entitled to 


bring an action under legal assignment it is entitled as subrogee of 

Walker & Dunlop to bring an action under subrogation. As indicated 
earlier in Argument I of this brief, the Washington Mechanics Savings Bank 
case does not give appellant a right to bring an action under subrogation 
against appellee.2/ : 


As a subrogee, appellant is limited to those principles of equity 
governing subrogation. The cases cited by appellant deal with fact 
situations distinguishable from the instant one. The question of primary 
and secondary liability is prevalent in these decisions. ‘This is not 


present in this case. 


In Hall v. Nashville and Chattanooga Railroad Company, 80 U. S. 


367 (1872) the destroyed cotton was under the control of the railroad. 


2 These alternative positions of appellant are mutually inconsistent because 
by proceeding under a legal assignment appellant only receives whatever rights 
Walker & Dunlop has against appellee. When Walker & Dunlop went to appellant 
with its claim, it in legal contemplation ratified the employee's forgeries and 
was saying to appellant that the bank properly paid the checks. Walker & Dunlop's 
employee thereupon received its money and committed a defalcation. By making 
a claim under subrogation, appellant is stating that Walker & Dunlop did not 
ratify appellee's action but rather that appellee breached its contractual obliga- 
tion to its depositor. 
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It was not transported and delivered safely but rather was destroyed 
by fire. The Supreme Court found that the railroad was primarily 
responsible for the destroyed items. The Court further stated that 
after the insurance company paid the value of the cotton destroyed to 
the owners of the cotton the insurance company had a right to recover 
against the railroad under subrogation. Obviously this is not analagous 
to the instant appeal. Here it was appellant's principal whose conduct 
started the nefarious scheme. Appellant was a compensated surety 
for the express purpose of protecting Walker & Dunlop from the possi- 
bility of a breach of a fiduciary relationship by its employees. If it 
were necessary in this case to determine primary responsibility, it 
would clearly rest with appellant. 


Again in Chicago, St. Louis and New Orleans Railroad Company v. 
Pullman Southern Car Company, 139 U. S. 97 (1890) the Supreme Court 
determined that the railroad company was responsible for the destruction 
of a pullman car by fire because the railroad contracted under an in- 
demnity agreement to pay any damage to the car occasioned by accident 
or fire. This car was under the control of the railroad. The railroad 
under this indemnity agreement was primarily liable for the damage 
and an insurance carrier who paid the Pullman Company under a fire 
insurance policy for its loss was entitled to subrogation. See American 


Surety Company v. Bank of California, supra, at page 164, where the 


case was discussed. 


The other two cases cited by appellant, United States v. American 
Tobacco Company, 166 U.S. 468 (1897) and Pearlman v. Reliance 
Insurance Company, U.S. (decided December 3, 

1962 - 9 L. Ed. 2d 190) deal generally with the above-enumerated prin- 
ciples and lend no support to appellant's position. The general propositions 
concerning subrogation and indemnity are discussed in these opinions 

and appellee has no quarrel with any of the language contained therein. 
Appellant relies very strongly, if not almost entirely, on its ''classic 

case" Standard Accident Insurance Company v. Pellecchia, 104 A. 2d 
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288 (Sup. Ct. N.J. 1954). As appellant points out, the New Jersey court 
rejects the "superior equities" doctrine which is followed in our juris- 
diction and the most that can be said for the opinion is that it indicates 
a minority rule. It is interesting to note that both Grubnau Bros. v. 
Centennial National Bank, 124 A. 142 (Sup. Ct. Pa. 1924) and National 
Surety Company v. Bankers Trust Company, 228 N.W. 635 (Sup. Ct. 
Iowa 1930) relied on so heavily by appellant in its pressing of the legal 
assignment claim, supports the position that appellant is not entitled 


to subrogation. 


An additional point in this argument must be discussed. Appellant 
has indicated, validly or invalidly, that there may be insurance in this 
case on behalf of appellee. This is of no moment. Appellant's insurance 
company is not a party to this action and cannot under any theory be 
construed as a real party in interest, until, first, there ‘can be a deter- 
mination of appellee's liability, and second, if appellee is liable, a 
determination made that said liability comes under the terms of any 
policies then in effect. This has nothing to do with subrogation. If 
appellant had a cause of action against appellee's insurance company, 
astute counsel would have been joined with the insurance company as 
a party. The case relied on by appellant is Reynolds Metal Company v. 
Liberty National Bank and Trust Company, et al., (Ct. App. Ky. 1956) 
294 S.E. 2d 961. The quoted portion of the opinion is dicta and reflects 
a naive understanding of the situation. It assumes that there would be 
no out-of-pocket loss to the bank because of insurance. There is always 
a premium reaction to claim payments. Some banks might have retro- 
spective premiums where the premium is a direct reflection of losses. 
Policies more often than not have deductible sums in varying amounts. 
Any number of possibilities could arise leading to out-of-pocket loss 
for a bank. | 


The other case cited in support of this position by appellant is 
| 


Standard Accident Insurance Company v. Pellecchia, supra. The best 
that can be said of the quoted portion in appellant's brief is that it is 
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not even dicta. It is an expression of a feeling on a commercial subject 


which expression is general in scope by the author of the opinion, but 
limited in its lack of specificity. It lends no support to appellant's 


position. 


IV 


Since The Complaint Failed To State 

A Claim, The Lower Court's Dismissal 
Was Proper Under Rule 12(b) Of The 
Federal Rules Of Civil Procedure. 

Appellant argues that the complaint should not have been dismissed 
unless it appeared beyond a doubt that no set of facts could prove and 
support its claim. Appellee has admitted, for the purpose of the motion, 
that the facts as alleged in the complaint are true. There are no other 
facts. The complete record is before this Court. Appellant has stated 
and argued many theories upon which it contends it should recover. All 
have been refuted and rejected. Appellant is bound by the laws and 
decisions controlling in our jurisdiction. Sending this back for trial 
when the facts are admitted and there are only questions of law involved 
would not be in order in this appeal. The lower court, under Rule 12 (b) 
of the Federal Rules of Civil Procedure, had the authority to dismiss 
the complaint for failing to state a claim upon which relief could be 
granted, and, after careful review of the parties’ respective positions, 


properly dismissed the complaint. 


CONCLUSION 


Wherefore, it is respectfully requested that the judgment of the 
lower court be affirmed. | 


J. ROY THOMPSON, JR. 


| 
JOHN JUDE O'DONNELL 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA | 


REPLY BRIEF FOR APPELLANT 


The main brief on behalf of Travelers disposes of the contentions 
of appellee. However, it seems desirable to respond by way of 
emphasis to several of the contentions of Riggs: 


1 The doctrine of "superior equities" has no application to 


subrogation cases sounding in contract. 


2 


Il. Travelers also brought this action in the court below as 
assignee of Walker & Dunlop, Inc., and as such stated a cause of action 


upon which relief may be granted. 


Ill. Riggs’ insurance coverage is clearly relevant in any deter- 


mination of "superior equities" which this Court may deem necessary. 


ARGUMENT 
I. 


The doctrine of "superior equities" has no application 
to subrogation cases sounding in contract. 


The cases presented in appellant's main prief* clearly establish 
Travelers’ right to bring this action as subrogee of Walker & Dunlop. 
However there appears to be some confusion in the cases as to the 
meaning and application of the "superior equities" doctrine. In an 
effort to clarify the doctrine, Chief Justice Vanderbilt said:* 


"This doctrine that recovery is permitted only 
if the subrogee shows ‘superior equity’ is asserted 
in the many cases of subrogation, where the sub- 
rogation is based on the defendant's tort. For 
example, in a case where property is destroyed by 
the negligence of a third party and the insurer pays 
the insured the amount of his damage, the insurer- 
subrogee in seeking to recover against the third 
party must prove that it was the third party's negli- 
gence that caused the damage, and at the same time 
he cannot prevail if the third party shows that the 
damage resulted from the insured's contributory 
negligence. In short, in these tort actions the insurer- 
subrogee steps into the shoes of his insured and is 
bound by the principles of the law of negligence which 
would control if the insured himself were bringing 
suit. To say that the subrogee in tort actions recovers 


Pages 12, et seq. 


2 Standard Accident Insurance Co. v. Pellecchia, 15 N.J. 162, 178, 104 A.2d 
288. 
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3 | 
only if he proves a superior equity is merely to 
complicate a simple situation at law by improperly 
applying to it the language of equity.” 


The Washington Mechanics’ Savings Bank case, relied on by the 
court below and by Riggs on this appeal, was an action based on the 


defendant collecting bank's tort, whereas this cause of action is based 


on Riggs' breach of contract. 


The court in the Standard Accident Insurance Co. case, supra, 
adopted the rule that unless the defendant is able to show unconscionable 
conduct on the part of the insurer-plaintiff, subrogation should be 
allowed. | 


The Washington Mechanics’ Savings Bank case is fully discussed 
under Argument IV (pages 19, et seq.) of the main brief of Travelers. 


O. 


Contrary to the assertion in appellee's brief, 
Travelers brought this action in the court below 
also as assignee of Walker & Dunlop, and as isuch 
has stated a cause of action upon which relief may 


be granted. 
Appellant's claim is made both as subrogee and assignee of 
Walker & Dunlop, which is clearly apparent from the very caption of 
the complaint (JA 1), as well as from paragraph 4 thereof (JA 2). 


Appellee has attempted to limit the application of Section 28-2503, 
D. C. Code (1961 Edition), to instances in which the assignee of a claim 
is receiving less than the full value thereof. Such limitation is wholly 
unwarranted and is without supporting authorities. Surely the con- 
sideration which passes between an assignee and assignor is res inter 
alios acta and irrelevant and immaterial as between the assignee and 
the person owing the obligation to the assignor. United States v. Hill, 
171 F.2d 404, 407; Chicago, St. Louis, New Orleans Railroad Co. v. 
Pullman Southern Car Company, 139 U.S. 79, 11S. Ct. 490, 35 L. Ed. 97. 
Appellee's contention would practically preclude assignments. 
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Riggs further states (page 8), ''When Walker & Dunlop was re- 
imbursed by appellant there was no debt, claim or demand that could 
be transferred by a legal assignment to appellant." This statement 
loses sight of the fact that there are two independent and unrelated 
obligations here involved: the first, the contractual obligation of Riggs 
to its depositor; the second, that of Travelers to its insured. How could 
the settlement of the insured's claim against Travelers in any way dis- 
charge Riggs' obligation to its depositor? Riggs was not a party to the 
settlement, nor did it contribute in any way to it. Further, as part of 
the settlement, Walker & Dunlop was required to make the assignment 


in question and accordingly there was no intention to release or other- 
wise to discharge Riggs from its obligation to Walker & Dunlop? All 


this could readily be shown at a trial, if one is permitted. 


Accordingly, to hold, as appellee would have this Court do, would 
encourage Riggs and other banks similarly situated to refuse to live up 
to their contractual obligations to their depositors, and to wait for 
Travelers and other responsible surety companies to honor their obli- 
gations, thereby allowing such banks to profit by their own breaches of 
contract at their depositors’ expense. The obvious solution to this 
situation, as stated by Chief J ustice Vanderbilt in Standard Accident 
Insurance Company v. Pellecchia, supra, is to give full force and effect 
to the contractual obligation of all parties, and in so doing to allow 
Travelers to be assigned the claims of Walker & Dunlop, and to be 
subrogated to them. 


Throughout appellee's brief, it is said that to allow Travelers to 
be assigned or to be subrogated to the claims of Walker & Dunlop, would 
be to allow Walker & Dunlop a "dual or double" recovery. Where is such 
"dual or double’ recovery? Walker & Dunlop for a consideration has 
assigned its rights against Riggs to Travelers. If Travelers is allowed 
to prevail, it will merely be reimbursed for its payment. Walker & 
Dunlop will not share in any recovery. Obviously, Walker & Dunlop is 


ae 
3 See National Surety Co. v- Bankers Trust & Co., 210 Iowa 323, 288 N.W. 635, 
in which it was said that the liability of the defendant bank continued after payment 
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not, nor will it be, paid twice for the same loss. Chicago, St. Louis & 
New Orleans Railroad Co, v. Pullman Southern Car Co., supra; Pied- 
mont Fed. Savings & Loan Association v. Hartford Accident and 
Indemnity Company, 307 F. 2d 310, 313. Again, such contention could be 
made with respect to assignee plaintiffs generally. ! 


i. 


Riggs' insurance coverage is clearly relevant in 
any determination of "superior equities" which 


this Court may deem necessary. 

Finally, Riggs' insurance carrier is distressed because its 
interest has been disclosed. Appellee says that such fact is irrelevant 
because such insurer is not a party to the suit, nor can it be said that 
it is the real party in interest. In the Washington Mechanics’ Savings 
Bank case, supra, the insurer was not a party to the suit, yet, the Court 

made a finding and ruling in connection with it. Whether or not Riggs' 
insurer can be said to be the real party in interest, again will depend 
on the facts as brought out at the trial. 


Of course, the fact that Riggs is being defended by its insurer, is 


relevant, for should a determination of the equities be necessary, it is 
the contention of Travelers that justice requires this case to be viewed 
as either Walker & Dunlop against Riggs, or as Travelers against the 
Fidelity and Casualty Company of New York. In at least one jurisdiction 
the court has refused to decide the equities between insurance companies 
and has allowed subrogation in a situation similar to the instant case. 
Reynolds Metals Company v. Liberty National Bank and Trust Company, 
et al., (Ky) 294S.E. 2d 961. In another jurisdiction, the fact that the bank 
was insured was found to be of importance. Standard Accident Insurance 
Co, v. Pellecchia, supra. 
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~ If "superior equities" are required in order for Travelers to pre- 


vail, such equities are to be determined after careful investigation of 


all of the facts and circumstances surrounding the case, which can be 
done only through a trial. Accordingly, Travelers should be permitted 
its day in court. 


Respectfully submitted, 
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